
DARK FIBRE AFRICA (PTY) LIMITED PURCHASE ORDER STANDARD TERMS AND CONDITIONS 

1. Applicability  
2. All Purchase Orders issued by Dark Fibre 

Africa Proprietary Limited (hereinafter referred 
to as the “Purchaser”) to a third party 
(hereinafter referred to as the “Supplier”)  are 
subject to the terms and conditions set out 
hereunder  irrespective of such Purchase Order 
arises from: 

2.1 a request for proposal and/or quotation by the 
Purchaser to the Supplier; and/or 

2.2 a proposal submitted by the Supplier to the 
Purchaser. 

3. Goods and Services 
The Supplier agrees to provide the goods 
and/or services in accordance with the 
Purchase Order. 
Delivery and Penalties 

3.1 If the agreed delivery and/or completion dates 
cannot be met by the Supplier, the Supplier 
shall inform the Purchaser immediately after 
becoming aware or should have become 
aware of the possibility of delay or actual 
delay. 

3.2 Where the Purchaser is made aware of the 
delay in accordance with clause 3.1, the 
Purchaser shall upon written notice have the 
right, at its sole discretion, to:  

3.2.1 vary the delivery and/or completion dates 
accordingly; or  

3.2.2 cancel the Purchase Order to the Supplier.  
3.3 Time for delivery and/or performance of the 

Purchase Order for goods and/or services is of 
the essence, failure to meet agreed delivery 
times is a material breach of the Purchase 
Order. 

3.4 Should the goods and/or services not be 
delivered by the agreed delivery date, the 
following penalty shall be applicable: 

3.4.1 2% of the Purchase Order value per week or 
part thereof subject to a maximum penalty of 
15% (twenty) of the Purchase Order value. 

3.4.2 Should the aforementioned maximum 
penalty be reached and delivery not yet 
effected, then the Purchaser shall be 
entitled, at its sole discretion, to terminate 
the agreement in accordance with clause 
9.1.  

3.4.3 The penalties set out in this 3.4 shall not 
apply should the delays be as a result of a 
force majeure. 

3.4.4 Force Majeure in respect of any Party (either 
the Supplier, Purchaser or both the Supplier 
or Purchaser) means an event beyond the 
reasonable control of that Party, without the 
fault or negligence of that Party and was not 
reasonably foreseeable and providing that 
such event materially and adversely affects 
the ability of such Party to perform its 

obligations under this Agreement, including 
but not limited to, war or civil war (whether 
declared or undeclared and including the 
serious threat of same) or armed conflict, 
invasion and acts of foreign enemies, riots, 
sabotage, blockage and embargos, civil 
unrest, commotion or rebellion, or any act or 
credible threat of terrorism, any act of God, 
earthquake, flood, extraordinary storm, 
nuclear, chemical or biological 
contamination or explosion, plaque, 
epidemic, theft, malicious damage not 
caused by that Party, strikes not caused by 
that Party, lock-outs or other industrial action 
of general application;  any act of any 
authority (including delaying or refusing of 
licenses, wayleaves and/or restriction on 
construction work), explosion and fire 

4. Passing of risk, loss and ownership 
4.1 The risk of loss or damage to goods shall pass 

to the Purchaser when the goods and/or 
services have been delivered and accepted by 
the Purchaser as being in accordance with the 
Purchase Order. 

4.2 The ownership of the goods shall pass to the 
Purchaser upon 95% of the payment having 
been made by the Purchaser. 

5. Inspection 
The Purchaser shall have 7 (seven) business 
days  (all days excluding Saturdays, Sundays 
and proclaimed Public Holidays in the 
Republic of South Africa) after receipt of the 
goods and/or services to inspect the goods 
and/or services so as to ensure conformity 
with the conditions provided in the Purchase 
Order.  

6. Warranty 
6.1 The Supplier warrants that, as from the date of 

delivery, for a period of 12 (twelve) months 
thereafter the goods and all their component 
parts (where applicable) are free from any 
defects in design, workmanship, construction 
or materials.  

6.2 The Supplier warrants that the services 
performed under these terms and conditions 
shall be performed using reasonable skill and 
care, and of a quality conforming to best 
industry standards and practices together with 
the standards and/or specifications required 
by the Purchaser.  

7. Price and Payment Terms: 
7.1 The price for the supply of goods and/or 

services are set out in the Purchase Order.  
7.2. Subject to 7.5 below: 
7.2.1 the Purchaser shall pay the Supplier in 

accordance with agreed payment 
milestones; 
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7.2.2 Should the Parties not agree to payment 
milestones, the Purchaser shall pay the 
Supplier upon completion of the services 
and/or delivery of the goods.  

7.3 The Supplier shall submit a valid tax invoice 
to the Purchaser upon the completion of the 
agreed aforementioned payment milestones. 

7.4 The valid tax invoice must consist of the 
following details: 

7.4.1 the words “Tax Invoice” in a prominent 
place; 

7.4.2 the name, address and VAT registration 
number of the Supplier; 

7.4.3 the name, address and VAT registration 
number of the Purchaser; 

7.4.4 the serial number and date of issue; 
7.4.5 full and proper description of the goods 

and/or services; 
7.4.6 the quantity and volume of the goods and/or 

services;  
7.4.7 the amount payable and an indication that 

the VAT is included at 14%;and 
7.4.8 bank details of the Supplier. 
7.5 The Purchaser shall pay the Supplier within 30 

(thirty) business days’ of receipt of the 
statement following submission of the invoice 
referred to above provided that all the relevant 
completion documentation is submitted to the 
Purchaser and the Purchaser has not disputed 
the relevant documentation.  

7.6 Should the Supplier’s banking details be 
amended, the Supplier shall address a letter to 
the Purchaser which shall:  

7.6.1 be on the Supplier’s official letterhead; 
7.6.2 be signed by a duly authorised 

representative of the Supplier; 
7.6.3 indicate in detail the change in banking 

details; 
7.6.4 have a cancelled cheque annexed to the 

letter as supporting evidence reflecting the 
new banking details; and 

7.6.5 include a stamped letter from the Supplier’s 
bank confirming the amended banking 
details. 

8 Indemnification 
The Supplier  indemnifies the Purchaser 
against all claims, costs and expenses which 
the Purchaser may incur and which arise, 
directly or indirectly, from the Supplier’s breach 
of any of its obligations under these terms and 
conditions, including any claims brought 
against the Supplier  that any goods and/or 
services provided are defective and/or are a 
patentable infringement. 

9 Termination 
9.4 Subject to clause 3.2 above either party may 

terminate the Purchase Order by providing  7 
(seven) days’ notice in writing to the other if:  

9.4.1 the other party commits a  breach of these 
terms and conditions and, in the case of a 
breach capable of being remedied, fails to 
remedy it within 7  (seven) days of being 
given written notice from the other party to 
do so;  

9.4.2 the other party commits a  breach of these 
terms and conditions which cannot be 
remedied under any circumstances;  

9.4.3 the other party passes a resolution for 
winding up (other than for the purpose of 
solvent amalgamation or reconstruction), or 
a court of competent jurisdiction makes an 
order to that effect;  

9.4.4 the other party ceases to carry on its 
business or substantially the whole of its 
business;  

9.4.5 the other party initiates business rescue 
proceedings and/or  

9.4.6 the other party is declared insolvent, or 
convenes a meeting of or makes or 
proposes to make any arrangement or 
composition with its creditors; or a liquidator, 
receiver, administrative receiver, manager, 
trustee or similar officer is appointed over 
any of its assets.  

10 Intellectual Property 
Nothing contained in these terms and 
conditions shall be construed as conferring 
on either party any right to the intellectual 
property of the other party.  For purposes 
hereof “Intellectual Property” includes 
trademarks (whether registered or not), 
inventions, patents (whether registered or 
not), copyrights, designs (whether registered 
or not), know-how and/or any other 
intellectual property vesting in a party by the 
operation of law. 

11 Independent Contractors  
The Supplier and the Purchaser are 
contractors independent of each other, and 
neither has the authority to bind the other to 
any third party or act in any way as the 
representative of the other, unless otherwise 
expressly agreed to in writing by both parties.  

12 Sub-Contractors 
12.4 The Supplier shall be responsible for the acts 

and/or omissions of any sub-contractor, their 
agents, representatives and employees, as if 
they were the acts and/or omissions of the 
Supplier. 

12.5 Only one level of sub-contracting by the 
Supplier will be allowed. This is inclusive of 
the appointment of specialist sub-
contractors, unless otherwise agreed to in 
writing by the Purchaser. A breach of this 
clause by the Supplier will constitute a 
material breach entitling the Purchaser to 
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immediately terminate the appointment of the 
Supplier. 

12.6 The Purchaser shall have the right to demand 
the immediate removal of a sub-contractor 
and/or its employees or representatives if the 
quality and/or delivery of the work is 
unacceptable to the Purchaser. 

12.7 The Purchaser shall have the right to request 
all relevant information concerning the sub-
contractor from the Supplier, which the 
Supplier be obliged to provide timeously to 
the Purchaser.  

12.8 The Supplier is not entitled to claim for 
extension of time and/or additional costs as a 
result of its sub-contractors’ performance or 
non-performance.  

13 Assignment 
Neither the Supplier nor its sub-contractor may 
cede or assign its rights or obligations or 
delegate any of its duties under these terms 
and conditions without the prior written 
consent of the Purchaser. Such consent shall 
not be unreasonably withheld by the 
Purchaser. 

14 Severability 
If any provision of these terms and conditions 
is held invalid, illegal or unenforceable for any 
reason by any Court of competent jurisdiction 
such provision shall be severed and the 
remainder of the provisions herein shall 
continue in full force and effect as if these 
terms and conditions had been agreed with 
the invalid illegal or unenforceable provision 
omitted.  

15 Variation 
No addition to or variation, consensual 
cancellation or novation of these terms and 
conditions and no waiver of any right arising 
from these terms and conditions, or its breach 
or termination shall be of any force or effect 
unless reduced to writing and signed by the 
Parties or their duly authorised 
representatives. 

16 Relaxation 
No latitude, extension of time or other 
indulgence which may be given of any 
obligation hereunder, and no delay or 
forbearance in the enforcement of any right of 
any party arising from these terms and 
conditions and no single or partial exercise of 
any right by any party under these terms and 
conditions, shall in any circumstances be 
construed to be an implied consent or election 
by such party or operate as a waiver or a 
novation of or otherwise affect any of the 
party’s rights in terms of or arising from these 
terms and conditions or estop or preclude any 
such party from enforcing at any time, and 

without notice, strict and punctual compliance 
with each and every provision or term hereof. 

17 Confidentiality 
17.4 Each party shall keep confidential all 

proprietary and non-public information 
concerning the other party and any of the 
other party’s subsidiaries, agents, assigns or 
representatives, their business activities, 
subscribers, business, operation systems, 
software and any other information 
(“Confidential Information”). 

17.5 The Parties shall not disclose, and shall 
ensure that their employees, sub-contractors, 
subsidiaries, agents or representatives do 
not disclose, the Confidential Information 
referred to in clause 17.1, without the prior 
written consent of the other party. 

17.6 The Parties shall ensure that each of its 
employees, sub-contractors and agents and 
any other person involved in the performance 
of These terms and conditions will comply 
with the terms of this clause 17 as if they were 
parties thereto and a party shall be 
responsible for any breach of this clause 17.3 
by any of its employees, sub-contractors and 
agents and any other person involved in the 
performance of These terms and conditions 
as if such breach were committed by such 
party. 

17.7 The Parties undertake to procure that each 
sub-contractor executes an undertaking to be 
bound by provisions substantially the same 
as those contained in this clause 17. 

17.8 The obligations of confidentiality under this 
clause shall not apply to – 

17.8.1 information disclosed to employees, 
shareholders, auditors, consultants, 
attorneys, professional advisors, banks or 
other lenders, agents and sub-contractors 
on a need–to–know basis, provided that 
the receiving party shall take all reasonable 
precautions necessary (for example, by 
executing an appropriate non-disclosure 
undertaking) to safeguard the 
confidentiality of the information (in the 
same standard as it protects its own 
confidential information); 

17.8.2 information which is required to be 
disclosed in compliance with any 
regulation, Law, court order or direction of 
competent authorities; 

17.8.3 information already placed in the public 
domain prior to disclosure or obtained from 
an independent third party without 
confidentiality obligation known to the 
receiving party; 
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17.8.4 is developed by the receiving party or its 
related companies independent of any 
confidentiality undertaking; 

17.8.5 is approved for release by the disclosing 
party. 

17.9 The Supplier indemnifies the Purchaser and 
its subsidiaries against all loss (including 
reasonable legal costs) or liability directly or 
indirectly incurred or suffered as a result of 
any breach of this clause 17 by itself or any 
of its subsidiaries, employees, 
representatives, sub-contractors or agents, 
without limitation. 

18 Limitation of Liability  
Notwithstanding anything to the contrary in 
these terms and conditions, under no 
circumstances shall the Purchaser or any of 
its directors, officers, employees, agents or 
consultants be liable to the Supplier, whether 

based on contract, or otherwise, for any 
special, indirect, incidental, consequential, or 
punitive damages or lost profits or savings or 
opportunity. 

19 Governing Law and Jurisdiction  
These terms and conditions shall be governed 
by and construed in accordance with the laws 
of the Republic of South Africa and the parties 
hereby submit to the exclusive jurisdiction of 
the South African courts. 

20 Conflict 
In the event of any conflict between these 
terms and conditions and the terms and 
conditions of a separate agreement entered 
into between the Purchaser and the Supplier 
for the supply of the goods and/or services as 
provided in the Purchase Order, these terms 
and conditions shall prevail. 

 
 


